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      आदेश / ORDER 

PER DR. A. L. SAINI, AM:  

By way of this appeal, the assessee has challenged the correctness of 

the order passed by the Learned Principal Commissioner of Income Tax-

Valsad (in short “ld. PCIT”], dated 31.03.2023, passed under section 263 of 

the Income Tax Act, 1961 (hereinafter referred to as “the Act”) for 

assessment year 2018-19, on the following grounds: 
 

“1. The Ld. PCIT erred on facts and in law in invoking provisions of section 263 
of the Act without any justification. 

2. The Ld. PCIT erred on facts and in law in holding the assessment order 
passed u/s 143(3) to be erroneous and prejudicial to the interests of the revenue. 

3.The Ld. PCIT erred on facts and in law in holding that CBDT Instruction 
No.9/2007 dated 11-09-2007 was not considered by Assessing Officer at the time 
of making assessment u/s 143(3). 

4.The Ld PCIT erred on facts and in law in setting aside the order of the 
Assessing Officer without justifiable reasons.” 
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2.  Facts of the case which can be stated shortly are as follows: The assessee 

before us is a limited company and filed its return of income for the 

assessment year 2018-19 on 16.10.2018, declaring total income at 

Rs.13,64,72,520/-. The case was selected for complete scrutiny and the 

assessment order was passed u/s 143(3) on 11.02.2021 by accepting the 

returned income of the assessee-company. 

 
3.  Later on, Learned Principal Commissioner of Income Tax-Valsad (in 

short “ld. PCIT”], has exercised his jurisdiction under section 263 of the 

Income Tax Act, 1961. On perusal of records, it was noted by ld PCIT that 

in Note 13 of the Annual Report of the company for financial year 2017-18, 

the assessee-company has shown addition to the fixed asset in the following 

manner: 

 (amount in Rs) 
Tangible asset 38,24,29,117 
Intangible asset        8,00,000 
Capital work-in-progress   5,03,55,149 

 

4.  While in the return of income and in ITR the details are given as 

under: 

 (amount in Rs) 
Tangible + intangible asset 35,87,54,241 
Capital work-in-progress   5,03,55,149 

 

5.  The ld PCIT also noted that in computation of total income, audit 

report filed along with Income Tax Return and Income Tax Return filed by 

the assessee for assessment year 2018-19, the different figures of tangible 

asset, intangible asset are getting reflected, however, no question has been 

asked by the Assessing Officer on acquisition of assets, depreciation, its 

impact on profit and loss account and ultimately on the taxable income of 

the assessee. Thus, the assessment order is not only erroneous but 

prejudicial to the interest of Revenue and therefore needs revisions 263 of 
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the Act. Therefore, Ld. PCIT has issued show cause notice to assessee, 

which is reproduced below: 

“2. In this case the assessee has filed return of income for A.Y 2018-19 on 
16.10.2018 declaring total income of Rs.13,64,72,520/- and the assessment was 
completed u/s 143(3) on 11.02.2021 by accepting the returned income. In this 
case the main issue which was to be verified by the Assessing Officer (under 
complete scrutiny and as per Instruction No.9/2007, Dt. 11.09.2007 issued by 
CBDT. New Delhi), that depreciation details must be verified. In the present case 
the assessee has purchased fixed asset amounting to Rs.30.84 crores and 
claimed the depreciation as well as additional depreciation during the year 
under consideration none of these aspects have been verified defying the CBDT 
Circular as well as the duty cast upon the Assessing Officer. 
 
3. In view of the above, it is proposed to revise the assessment under section 263 
of the Income Tax Act, 1961. You are hereby required to furnish an explanation 
within [10] days from the receipt of this notice, as to why your assessment for 
assessment year 2018-19 should not be revised. If no response is received within 
the specified time, it will be presumed that you have no explanation to offer and 
the assessment will be revised based on the available information.” 

                                                                    
6.  In response to above show cause notice, the assessee- company filed 

the following written submission before ld PCIT: 

“The reason provided by your goodself to propose to revise the assessment u/s 
263 is reproduced herewith for ready reference: 
“In this case the main issue which was to be verified by the Assessing Officer 
(under complete scrutiny and as per Instruction No.9/2007 Dt. 11.09.2007 issued 
by CBDT, New Delhi), that depreciation details must be verified in the present 
case the assessee has purchased fixed asset amounting to Rs.30.84 Crores and 
claimed the depreciation as well as additional depreciation during the year 
under consideration, none of these aspects have been verified defying the CBDT 
circular as well as duty cast upon the Assessing Officer….” 
 
Now sir in reference to above we would like to state and submit our response as 
under: 

1) We had received a notice u/s 143(2) intimating that our case has been 
selected for scrutiny of return filed for A.Y 2018-19 vide notice 
dtd.22/09/2019. There was no mention on the notice that the scrutiny 
proceedings are complete scrutiny on the notice. We would like to 
submit copy of notice u/s 143(2) issued in our case for A.Y. 2016-17 
as “Annexure A”, wherein it has been clearly mentioned that the case 
is selected for complete scrutiny. Since no such information is 
mentioned in notice issued for A.Y. 2018-19 and issues are reported 
for selection of scrutiny, it is evident that the scrutiny selected was for 
limited reasoning. 

2) As per the guidelines of CBDT the reasons for which scrutiny has 
been selected in the case of “Limited Scrutiny” are to be informed to 
assessee and accordingly we were informed by the Learned A.O in 
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the assessment notice about the reasons for selection of our case. 
Thus, it is evident that our case was selected for limited reasons 
which were provided to us and verification of claim of depreciation 
was not one of them. Copy of notice u/s 143(2) is attached herewith 
for your ready reference as  Annexure B. 

3) The Learned Assessing Officer in his notice u/s 142(1) of the Income 
Tax Act, 1961 dtd. 20/11/2020, attached as Annexure C had required 
for complete details with respect to issues identified for opening of 
scrutiny which were 
a. Refund clam 
b. ICDS compliance and Adjustment 
From the assessment records it can be verified that we had duly 
provided all the required information which included the complete 
financial statements and audit report of the company and other 
details sought by the Learned Assessing Officer. 

4) It can be verified from the submissions made that details in respect of 
depreciation claimed in the income tax return were provided to the 
Learned Assessing Officer in computation of income and further the 
same was also verifiable from the tax audit report filed by the auditor 
of the company. 

5) We would again like to state that claim of depreciation was not one of 
the reasons for selectin of scrutiny and therefore, there was no 
occasion for the Learned Assessing Officer to examine the issue of 
claim of depreciation separately. 

6) It has been held by various benches of Hon. ITAT, that if assessee’s 
case is of limited scrutiny to examine particulars issues, then the 
assessment order cannot be held to be erroneous and prejudicial to 
the interest of revenue u/s 263 of the Act for these issues for which 
Ld. assessing officer is not empowered to conduct any 
verification/examination. 
i. Agrawal Promoters vs. Pr. CIT in ITA No.1708/CHD/2017 

(ITAT Chandigarh) 
ii. Mrs. Sonali Bhavsar vs. PCIT ITA No.742/Mum/2019 (IAAT 

Mumbai) 
iii. Rakesh Kuamr vs. CIT ITA No.6187/Del/2015 (ITAT Delhi) 
iv. Baby Memorial Hospital vs. ACIT IUTA No.420/Coch/2019 

(ITAT Cochin) 
7) The Learned Assessing Officer has rightly framed the assessment 

order after making all possible enquiries and placing all supporting 
facts on record in order to arrive at a fair conclusion. 
 

“Without prejudice to any of the above we would further like to state that 
for the year under consideration we have claimed depreciation 
amounting to Rs.12,04,28,394/- which is as per the provisions of Income 
Tax Act, 19961 and also as reported by the Tax Auditor in Form3CA-
3CD filed for the year under consideration. Copy of Computation of 
income and Form 3CA-3CD are attached as Annexure D and Annexure E 
respectively. 
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Kindly consider the above factual and legal position of the case and drop 
the contemplated revision u/s 263 of the Income Tax Act, 1961 of the 
assessment completed for A.Y 2018-19.” 

 
7.  However, ld PCIT rejected the contention of the assessee and 

observed that assessee`s case was selected for complete scrutiny and the 

same was clarified by the Instruction of the CBDT. The ld PCIT also 

observed that different figures have been given by the assessee for addition 

to the assets in depreciation chart and therefore this issue ought to have 

been verified / examined by the assessing officer, however assessing officer 

failed to do so. Therefore, ld PCIT held that assessment order u/s 143(3) of 

the Income Tax Act 1961 in the case of M/s Maheshwari Logistics Ltd, for 

assessment year (A.Y.) 2018-19, passed on 11.02.2021 by the Assessing 

Officer is erroneous in so far it is prejudicial to the interest of revenue. 

Therefore, ld PCIT directed the assessing officer to frame the assessment 

De novo after making proper enquiries.  

 
8.  Aggrieved by the order of the Ld. PCIT, the assessee is in appeal 

before us. 

9.  Shri Sakar Sharma, Ld. Counsel for the assessee,  drew our attention 

toward page No.103 of paper book and stated that the scrutiny notice u/s 

143(2) dated 29.09.2019 was issued for “limited scrutiny purpose” to 

verify “refund claimed and ICDS compliance and adjustment”. 

Accordingly, the Assessing Officer has framed assessment order u/s 143(3) 

of the Act on 11.02.2021. Therefore, Ld. Counsel contended that in the 

notice itself, there is mentioned that assessee’s case was selected for 

“limited scrutiny purpose” for the purpose of verification of refund claim 

and ICDS compliance and adjustment. Therefore, Assessing Officer need 

not to examine the issue relating to depreciation, which was raised by the 

Ld. PCIT. Since in the limited scrutiny case, the Assessing Officer has to 
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examine only those issues which are mentioned in the notice of limited 

scrutiny. If the assessing officer wants to examine other items, which are 

not mentioned in the limited scrutiny notice, then in that circumstances, he 

has to convert the ‘limited scrutiny’ into ‘unlimited scrutiny’ by taking 

permission from the higher authorities, which the assessing officer has not 

done in the assessee`s case under consideration. Therefore, the issue 

relating to depreciation, which was raised by the Ld. PCIT, is outside the 

scope of the examination conducted by the assessing officer, hence order 

passed by ld PCIT in his revision order is not tenable and therefore, order of 

ld PCIT may be quashed. 

 
10.  On merit, Shri Sakar Sharma, Ld. Counsel for the assessee, argued 

that during the assessment proceedings, Assessing Officer has issued notice 

u/s 142(1) of the Act, which is placed at paper book page-121. In response 

to said notice, the assessee has submitted tax audit report which contain 

depreciation computation as per Income Tax Act, and Balance Sheet and 

profit and loss account as per Companies Act. Therefore, Assessing Officer 

having satisfied himself passed the assessment order and such order passed 

by the Assessing Officer should not be prejudicial to the interest of revenue. 

The ld Counsel further argued that depreciation schedule was submitted by 

the assessee during the assessment proceedings by way of tax audit report. 

The depreciation schedule was also submitted by the assessee bay way of 

audited books of accounts as per companies Act.  The assessee has not 

claimed the depreciation in tax audit report (for income tax purposes) as the 

new assets so purchased were not put to use. However, for Companies Act 

purpose, the assessee has shown depreciation in the audited books of 

accounts. The Principle Commissioner of Income Tax has caught the 

difference between the depreciation schedule prepared as per Income Tax 

Act and the depreciation schedule prepared by the assessee, as per 
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companies Act, and stated in his revision order that the assessing officer has 

not examined the depreciation properly. The ld Counsel submitted that tax 

audit report was there before the assessing officer and the audit report as per 

companies Act and the balance sheet and profit and loss account, as per the 

companies Act were also there before the assessing officer. Therefore while 

doing the limited scrutiny the assessing officer could have examined the 

issue raised by ld PCIT. There is no default on the part of the assessee to 

submit the depreciation schedule as per companies Act and as per Income 

Tax Act. Therefore, on merit also the assessing officer has examined the 

issue which was raised by the ld. Principal Commissioner of Income Tax. 

The ld PCIT also stated in his order that depreciation issue has not been 

examined by the assessing officer as per CBDT instruction, in this regard ld 

Counsel stated that CBDT Instruction No.9/2007 dated 11.09.2007 pertains 

to the issue of the allowability of depreciation and brought forward 

losses/unabsorbed losses, however in assessee`s case there is no any such 

issue pertaining to brought forward losses and unabsorbed depreciation. 

Hence there is no need to examine by assessing officer the issues such as  

brought forward losses and unabsorbed depreciation, as these issues are not 

existed in the balance sheet and financial statement of assessee-company. 

Therefore, on merit also order passed by the assessing officer is neither 

erroneous nor prejudicial to the interest of revenue, hence order passed by 

the ld PCIT may be quashed. 

 
11.  On the other hand, Ld CIT-DR for the Revenue submitted that 

assessment of the assessee was selected for complete scrutiny and not for a 

limited scrutiny. Even if the assessment was not selected for complete 

scrutiny, the assessing officer has to convert into unlimited scrutiny. That 

is, the assessing officer has not converted the “limited scrutiny” into 
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“unlimited scrutiny”, therefore, order passed by him is erroneous and 

prejudicial to the interest of Revenue.  

 
12.  On merits, the Ld. CIT-DR pointed out that no doubt the tax audit 

report was available with the assessing officer which contains depreciation 

schedule as per Income Tax Act, the audit report and balance sheet and 

profit and loss account were also available before assessing officer which 

contains depreciation schedule as per Companies Act, however, assessing 

officer has not raised question before the assessee to examine the 

depreciation issue.  The assessing officer supposed to conduct further 

enquiry in appropriate cases. Further, the Assessing Officer has not 

considered Instruction No.9/2007 dated 11.09.2007 issued by the CBDT on 

the allowability of depreciation and brought forward losses. The CBDT 

Instructions are binding on the assessing officer. The Assessing Officer has 

failed to consider the said Instruction, he also not verified the claim of 

depreciation made by the assessee in the return of income hence, it is a 

complete failure on the part of the Assessing Officer to verify the claim of 

depreciation. Thus, ld DR further pointed out that Assessing Officer has not 

raised the question relating to depreciation therefore it is a complete non-

application of mind on the part of Assessing Officer, hence the assessment 

order so passed by the assessing officer is erroneous as well as prejudicial 

to the interest of revenue. Therefore, the order passed by the Ld. PCIT may 

be upheld. 

 
13.  We have heard both sides and perused the materials available on 

record. We note that assessee’s case was selected for “limited scrutiny”, 

which is evident from page 103 of paper book, wherein notice u/s 143(2) of 

the Act is placed. The said notice is reproduced below for ready reference: 
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After going through the above notice u/s 143(2) of the Act, it is clearly 

evident that assessee’s case was selected for limited scrutiny only for two 

issues viz: (i) refund claim and (ii) ICDS compliance and adjustment. 

Therefore, we note that assessee’s case was selected for ‘limited scrutiny’ 

and the said ‘limited scrutiny’ was not converted by the assessing officer in 

the ‘unlimited scrutiny’  by taking the permission from the higher authority. 

Therefore, the issue raised by Ld. PCIT, is beyond the scope of  “limited 

scrutiny” and therefore we note that jurisdiction exercised by the Ld. PCIT 

u/s 263 of the Act, does not seem to be reasonable, because the assessing 

officer cannot examine the other issues/items which were not covered by 

‘limited scrutiny’. Hence the order passed by the ld PCIT is bad in law and 

for that ld Counsel relied on the following judgments:  
 

(i) Agrawal Promoters vs. Pr. CIT in ITA No.1708/CHD/2017 

(ITAT Chandigarh) 

(ii) Mrs. Sonali Bhavsar vs. PCIT ITA No.742/Mum/2019 (IAAT 

Mumbai) 

(iii) Rakesh Kuamr vs. CIT ITA No.6187/Del/2015 (ITAT Delhi) 

(iv) Baby Memorial Hospital vs. ACIT ITA No.420/Coch/2019 

(ITAT Cochin. 

14.  From the above facts, it is vivid that assessing officer can not go 

beyond the items specified in the ‘limited scrutiny’ hence the jurisdiction 

exercised by ld PCIT is not in accordance with law, reason being assessee`s 

case was selected for ‘limited scrutiny’ and the issue involved in the items 

selected in ‘limited scrutiny’ were answered by the assessee during the 

assessment stage. Apart from this, during the assessment proceedings the 

assessee had provided all the required information to the assessing officer, 

which includes the complete financial statements and tax audit report of the 

company and other details sought by the Assessing Officer. Hence 
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assessment order passed by the assessing officer should not be erroneous 

and therefore the order of ld PCIT should be quashed.  

15.  On merit, we note that Assessing Officer has issued notice u/s 142(1) 

of the Act, which is placed at paper book page-121 wherein although the 

assessing officer has not raised the issue pertaining to depreciation, because 

he was instructed to conduct limited scrutiny, however, we note that tax 

audit report which contains depreciation schedule as per Income Tax Act, 

and audit report as per Companies Act, which contains depreciation as per 

Companies Act, were on the record of the assessing officer. Therefore, 

Assessing Officer having satisfied himself passed the assessment order and 

such order passed by the Assessing Officer should not be prejudicial to the 

interest of revenue.  The assessee has not claimed the depreciation in tax 

audit report (for income tax purposes) as the new assets so purchased were 

not put to use. However, for Companies Act purpose, the assessee has 

shown depreciation in the audited books of accounts, this difference 

between the depreciation schedule prepared as per Income Tax Act and the 

depreciation schedule prepared by the assessee, as per companies Act, has 

been raised by ld PCIT. We note that there is no default on the part of the 

assessee to submit the depreciation schedule as per companies Act and as 

per Income Tax Act before the assessing officer. Therefore, on merit also 

the assessing officer has examined the issue which was raised by the ld. 

Principal Commissioner of Income Tax. The ld PCIT also stated in his 

order that depreciation issue has not been examined by the assessing officer 

as per CBDT instruction, in this regard ld Counsel stated that CBDT 

Instruction No.9/2007 dated 11.09.2007 pertains to the issue of the 

allowability of depreciation and brought forward losses/unabsorbed losses, 

however in assessee`s case there is no any such issue pertaining to brought 

forward losses and unabsorbed depreciation exist. Hence there is no need to 
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examine by assessing officer the issues such as brought forward losses and 

unabsorbed depreciation, as these issues are not existed in the balance sheet 

and financial statement of assessee-company. Therefore, on merit also order 

passed by the assessing officer is neither erroneous nor prejudicial to the 

interest of revenue, hence order passed by the ld PCIT should be quashed. 

16. Therefore, order of the assessing officer passed u/s 143(3) dated 

11.02.2021 of the Act cannot be termed as erroneous since enquiry was, in 

fact, carried out by assessing officer on the issue on which the ld PCIT has 

found fault with and has taken a plausible view. Let us take the guidance of 

judicial precedents laid down by the Hon’ble Apex Court in Malabar 

Industries Ltd. vs. CIT [2000] 243 ITR 83(SC) wherein their Lordship have 

held that twin conditions needs to be satisfied before exercising revisional 

jurisdiction u/s 263 of the Act by the CIT. The twin conditions are that the 

order of the Assessing Officer must be erroneous and so far as prejudicial to 

the interest of the Revenue. In the following circumstances, the order of the 

AO can be held to be erroneous order, that is (i) if the Assessing Officer’s 

order was passed on incorrect assumption of fact; or (ii) incorrect 

application of law; or (iii)Assessing Officer’s order is in violation of the 

principle of natural justice; or (iv) if the order is passed by the Assessing 

Officer without application of mind; (v) if the AO has not investigated the 

issue before him; then the order passed by the Assessing Officer can be 

termed as erroneous order. Coming next to the second limb, which is 

required to be examined as to whether the actions of the AO can be termed 

as prejudicial to the interest of Revenue. When this aspect is examined one 

has to understand what is prejudicial to the interest of the revenue. The 

Hon’ble Supreme Court in the case of Malabar Industries (supra) held that 

this phrase i.e. “prejudicial to the interest of the revenue’’ has to be read in 

conjunction with an erroneous order passed by the Assessing Officer. Their 
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Lordship held that it has to be remembered that every loss of revenue as a 

consequence of an order of Assessing Officer cannot be treated as 

prejudicial to the interest of the revenue. When the Assessing Officer 

adopted one of the courses permissible in law and it has resulted in loss to 

the revenue, or where two views are possible and the Assessing Officer has 

taken one view with which the CIT does not agree, it cannot be treated as 

an erroneous order prejudicial to the interest of the revenue “unless the 

view taken by the Assessing Officer is unsustainable in law”. Based on the 

facts and circumstances of the case, we quash the order passed by ld PCIT, 

dated 31.03.2023. 

 
17. In the result, appeal of the assessee is allowed. 

Order is pronounced on 25/09/2023 in the open court. 

 

               Sd/-                                                                              Sd/-                                                                                             
   (PAWAN SINGH)                                                        (Dr. A.L. SAINI) 
JUDICIAL MEMBER               ACCOUNTANT MEMBER 
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